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EU agrees package of reforms to the Electronic Communications Regulatory
Framework

In November 2009, after two years of intense consultation and negotiations, the European Parliament
and the Council of Ministers reached agreement on sweeping reforms to the EU telecoms market.
These changes are extensive, paving the way for stronger consumer rights, an open internet, more
vigorous competition between operators, greater consistency in regulatory practice and investment in
new communications technologies.

The new laws entered into force in December 2009 with the publication of two new Directives and a
Regulation, which will amend existing EU communications and consumer law. The UK and Ireland
will be required to transpose the two new Directives into national law by mid 2011. The new
Regulation is directly applicable following its publication.

The most significant developments are summarised below.
New European Telecoms Authority

A new EU telecoms authority, the Body of European Regulators for Electronic Communications
(BEREC), comprising the heads or high level representatives of the 27 national regulatory authorities
(NRAS), will replace the loose co-operative system that currently exists between regulators (the
European Regulators Group). BEREC will seek to ensure the consistent application of the EU
regulatory framework. It will support and complement the work of national regulators, particularly
where decisions have a cross-border relevance, and will disseminate best regulatory practice among
NRAs. It will deliver opinions on a range of issues and draft measures. BEREC will also have a
central role where the Commission expresses ‘serious doubts’ about a finding of significant market
power proposed by a NRA. It will be called upon during a second phase investigation on the measure
to give an opinion of which the Commission must take utmost account.

‘Article 7° Procedure

The European Commission will have new powers to ensure greater consistency between the
regulatory remedies imposed on operators across the EU. Where the Commission, in close
cooperation with BEREC, considers that a draft remedy notified by a NRA would create a barrier to
the single market, it may now recommend that the NRA amends or withdraws that remedy.
Previously, the Commission had no power to veto remedies imposed by national regulators. The
Commission may also adopt further harmonisation measures in the form of recommendations or
decisions, if divergences in the implementation of remedies persist across the EU.

Functional Separation
NRAs are to be given the power to impose a new regulatory measure on operators with significant

market power. As a last resort, where there has been a persistent failure to achieve infrastructure
competition, NRAs will, with the approval of the Commission, be able to require vertically integrated



operators to establish operationally separate business entities in order to ensure the provision of fully
equivalent access products to all downstream competitors, including its own downstream divisions.

Increasing Access to Broadband

Measures have been introduced aimed at overcoming the “digital divide’ by better managing spectrum
and making it available for wireless broadband services in areas where it is too costly to roll out new
fibre infrastructure. A strong emphasis is placed on the flexibility of spectrum use, with a view to
making it easier for operators to introduce innovative technologies and services. It is hoped that
valuable spectrum freed up from the switchover from analogue to digital TV will be harnessed
through these measures in order to stimulate economic growth and generate social benefits.

Next Generation Access Networks

The new legislation aims to bring legal certainty to the area of Next Generation Access Networks,
affirming the importance of competition in the provision of new optic fibre and wireless network
technologies and preserving investment incentives for operators. New rules will now govern the
sharing of network elements such as ducts, masts, cabinets and in-building wiring; it is envisaged that
such rules will reduce the cost of deploying these new networks. The Commission also plans to issue
a new Recommendation for the regulation of access to NGA networks in early 2010.

Consumer Rights

Various new measures have been agreed aimed at enhancing consumer rights under the regulatory
framework. These include the following:

o In addition to existing rights, consumers must be given better information about the services
to which they subscribe. They must be told what they can and cannot do with the service and
consumer contracts must specify minimum service quality levels and the compensation and
refunds available where these are not met. Consumers must be presented with the option of
being listed in directories and be given clear information on promotional offers;

° Operators will be required to facilitate the porting of numbers across fixed networks and
across mobile networks within one working day;

. The maximum initial duration of a consumer contract will be no longer than 24 months and
operators must offer contracts with a maximum duration of 12 months;

° Increased broadband service competition has been enhanced by giving NRAS new powers to
set minimum quality levels for network transmission. Consumers will have to be informed
prior to signing a contract about the nature of the service to which they are subscribing and
any limitations it faces (such as bandwidth caps or available connection speeds).

Data Protection

New rules have also been introduced to further increase privacy rights for telecoms and ISP
customers. Operators will be obliged to report personal data breaches to customers and to competent
national authorities. Internet users must be better informed about the use of ‘cookies’ and the uses to
which their personal information may be put. In turn, ISPs are given specific rights to protect their
business and customers against spamming through legal action.

Right to ‘Internet Freedom’



The regulatory framework now also includes an explicit statement that any measures taken by
Member States which restrict end-users access to, or use of, services and applications through
telecoms networks (such as services provided over the internet) must respect the fundamental rights
and freedoms of citizens, as guaranteed by the European Convention and broader EU law. Any such
measures must be appropriate, proportionate and necessary and must respect the presumption of
innocence and the right to privacy.

Conclusion

The new reform package goes far beyond what was originally envisaged in November 2007 when it
was first introduced (see ‘Electronic Communications Regulatory Framework, Spring 2008”) and is
the result of much hard bargaining between the European Parliament and the Council of Ministers.
There is no doubt that the role of supra-national regulation (whether by the Commission or BEREC)
has been enhanced, but it is also true that these measures have at their heart the rights of telecoms and
internet users across the EU, and it is these who stand to gain most from the new laws.

For further information please contact:
Patrick McGovern
patrick.mcgovern@arthurcox.com
Tel: + 353 (0)1 618 0545

Peter Curran
peter.curran@arthurcox.com
Tel: +44 (0)28 9026 5889 / +353 (0)1 618 0615



