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INTRODUCTION

After multiple attempts, the federal government enacted
the Copyright Modernization Act (CMA). The CMA
received Royal Assent on June 29, 2012 but will take
effect on a date to be proclaimed.

The CMA represents a comprehensive set of long-
awaited amendments to the Copyright Act (Act). The
CMA not only significantly modernizes the Act — which
had not been significantly amended since 1997 - but
also aligns domestic Canadian law with two of Canada’s
long-standing international treaty commitments: The
World Intellectual Property Organization (WIPO)
Copyright Treaty and the WIPO Performances and
Phonograms Treaty.

The amendments in the CMA are numerous and
complex. The CMA both adds rights for copyright
owners and introduces limitations on rights in an effort
to balance the positions of rights holders and users.
Some of the highlights include:

RIGHTS

e Making Available Right: The CMA confirms that
copyright holders have the exclusive right to authorize
or prohibit their works being made available for
dissemination on the Internet.

® Protection for Technological Protection Measures
(TPMs): The CMA protects TPMs (colloquially referred
to as “digital locks”) from cracking by treating instances
of TPM circumvention as instances of copyright
infringement.

® Penalties for TPM Enablers: Persons who market

or distribute TPM-circumvention tools (e.g., digital
lock-cracking software) or set up services to enable
infringement (e.g., torrent tracker sites) will be subject
to sanctions under the CMA.
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e Moral Rights for Performers: The CMA grants
performers the right to protect the integrity of their
recorded works and to have them attributed (or not
attributed) to them as they choose.

e Ownership of Photographs: The CMA provides that
photographers own copyright in their commissioned
works. Before, the first owner of copyright in a
photograph was generally the person who commissioned
the photograph unless the parties contracted to the
contrary.

LIMITATIONS ON RIGHTS

¢ Internet Service Providers (ISPs): The CMA confirms
that ISPs do not infringe copyright when they act strictly
as communications intermediaries for the infringements
of their customers. The CMA also formalizes the often-
used “notice and notice” regime of contact among
copyright holders, ISPs and their customers.

¢ Hosting: The CMA provides that it is not an
infringement to provide digital memory which another
person might use to store an infringing copy (e.g., online
network storage space, network-side personal video
recorders, etc.).

e Search Engines: The CMA allows search engines

to make copies of protected materials if those copies
are necessary for the technical operation of the search
engine.

e Software: The CMA permits the copying of software
for back-up, security and encryption research, as well as
interoperability purposes.

e Temporary Reproduction for Technological Processes:
The CMA permits the making of copies of protected
works temporarily as an essential part of a technological
process.

¢ Educational Institutions, Libraries, Museums and

Archives: The CMA permits a wide range of activities

by educational institutions, museums, libraries and

archives. The CMA permits these institutions, subject to

limitations, to make and distribute electronic copies of

course materials, books and other protected works.
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® Fair Dealing: The CMA expands the scope of “fair
dealing” in the Act to include education, parody and
satire.

e Remixing: The CMA permits non-commercial
“remixes” of copyright protected content, providing,
among other things, that the new work has no
substantial adverse impact on the original work.

e Use Shifting: The CMA allows “format shifting” (e.g.,
moving music from a CD to an MP3 player) and “time
shifting” (e.g., recording television for future viewing),
two activities which, though widely practiced by
Canadians, were not permitted by the Act.

e Statutory Damages: The CMA creates separate
statutory damages regimes for “commercial” and
“non-commercial” copyright infringement. Statutory
damages for non-commercial infringement are capped
at C$5,000 per /egal proceeding and subject to a “first
to sue and elect” limitation. Infringement undertaken for
commercial purposes will remain subject to statutory
damages of up to C$20,000 per work infringed.

If you are interested in learning more about the
Copyright Modernization Act or want to prepare your
business for the new realities, please contact either
author or any member of our Intellectual Property Group,

including:

Montréal Sunny Handa 514-982-4008
Héléne Deschamps Marquis 514-982-4042

Ottawa Daphne Maravei 613-788-2244

Toronto Sheldon Burshtein 416-863-2934
Antonio Turco 416-863-5261

Calgary Monica Sharma 403-260-9782

Vancouver Francis Chang 604-631-3332

The authors acknowledge the contribution of Keith Serry, then
an articling student with Blakes, to an article on Bill C-11, on
which this article is based.
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