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law 7/2012,  october 30th, on tax measures for the prevention of and fight 
against fraud,  includes an important amendment of article 108 of the Stock 
Exchange Law, which regulates a general exemption of Spanish VAT, Transfer 
tax and stamp duty for the transfer of securities of companies that hold real 
estate assets. This reform simplifies and reduces the scope and impact of                      
the anti-abuse provision against transfer of real estate operations through 
interposed entities provided by art.108 of the Stock Exchange Law nº24/1988.

According to the amendment introduced by Law 7/2012, as from October 31st, 2012, the 
exception to the said exemption applies to unquoted securities transferred in the secondary 
market with the purpose to avoid the payment of taxes applicable to the transfer of real 
estate included in the assets of the company whose securities are transferred.

In this regard, there is a rebuttable presumption of the existence of the purpose or goal 
to avoid such taxes when one of the following situations takes place:

a. Acquisition of direct or indirect control (or, once control has been acquired, with the 
increase of the shareholding) over a company whose balance sheet assets is composed 
in at least 50% of real estate located in Spain not allocated to business or professional 
activities.



2 | Gómez Acebo & Pombo © NOVEMBER 2012

b. Acquisition of direct or indirect control (or, once control has been acquired, with the 
increase of the shareholding) in a company whose balance sheet assets includes 
securities that enable to acquire or increase direct or indirect control over a real estate 
company (according to the definition set forth in paragraph a.).

c. When the securities transferred were obtained with in kind contributions of real estate 
to the company’s equity, that meet with the following conditions: (i) that the said 
properties are not allocated to business or professional activities and (ii) that the 
transfer takes place within less than three years from the date of the contribution.

The taxable base of the transfer of securities that, according to this article, are subject 
to VAT will be the proportion of the market value of the real estate considered for this 
purpose. In the taxable event c. set forth above, the taxable base will be the market 
value of the real estate contributed to the company that corresponds to the securities 
transferred.

In case the transfer is subject to Transfer Tax, the rules to determine the taxable base 
have not been modified by the amendment. 

According to the above, the main changes introduced with the new wording of article 108 
of the Stock Exchange Law, are included below:

− The previous wording of the article included in the exception to the exemption the 
transfer of quoted securities within the first year of quotation (excluding takeover bids 
and public offerings of shares) as well as acquisitions in the emission market through 
the exercise of the pre-emptive subscription rights and the conversion of bonds to 
shares. After the amendment of Law 7/2012, the exception only applies to the transfer 
of unquoted securities in the secondary market.

− The new wording establishes that in case the exemption is not applicable, the transfer 
of the securities will be subject to the tax that would have applied to the transfer of the 
real estate. Previously, the transfer was subject to Transfer Tax in all cases, and never 
subject to VAT.

− As from the amendment, the exception applies when the purpose to avoid taxes is 
met. In this regard, a rebuttable presumption has been established, while before the 
exception applied in all cases when the conditions regulated in the article were met.

− The previous wording stated that real estate, excluding land and sites, included in 
the current balance sheet assets of companies whose sole corporate purpose was the 
construction and development of real estate would not be considered for the calculation 
of 50% of the asset. After the amendment, all assets from any company allocated to 
business or professional activities are excluded from the 50% calculation.

− With the new wording when the securities were obtained with real estate contributions 
to equity (paragraph c.) the exception will only apply as long as the real estate has not 
been allocated to business or professional activities.

− The previous regulation that stated that certain State concessions and goods allocated 
to them were excluded from the definition of real estate for these purposes has been 
eliminated.


