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NLRB Roundup: A Year in Review, and a Look Ahead

The National Labor Relations Board (“NLRB” or “Board”) began 2013 as it began 2012, facing questions
regarding whether a quorum of its members had been constitutionally appointed. As we noted in our
February 3, 2012 NLRB Roundup, President Obama made three controversial “recess” appointments to
the Board to restore its quorum. Now, a year later, the D.C. Circuit Court of Appeals recently addressed
the validity of these appointments and declared them invalid. This decision has called into question many
of the Board’s 2012 decisions.

The D.C. Circuit's decision is especially significant because during 2012, the Board issued a number of
notable decisions affecting employers, whether or not they are unionized. Decisions of note continued to
focus on work rules and workplace investigation procedures. The Board also took several noteworthy
actions outside of issuing decisions, such as launching a public relations effort to highlight the rights of all
employees to engage in “protected concerted activity,” releasing a summary of its investigations into
social media cases, and continuing to attempt to require employers to post a notice informing employees
of their rights under the National Labor Relations Act (“NLRA” or “Act”). Do these actions still stand? How
should employers proceed in 2013? Read on.

The Board’s Authority Questioned Due to Recess Appointments

In early January 2012, the Board lost its quorum when Member Becker’'s appointment expired. President
Obama attempted to restore the Board’s quorum by appointing three new members on January 4, 2012 —
Richard Griffin, Sharon Block and Terence Flynn.' President Obama used the Constitution’s Recess
Appointments Clause, thereby bypassing the Senate, to appoint these new members. Almost
immediately, Republican lawmakers and conservative commentators began to argue that the
appointments were unconstitutional because the Senate was not in recess at the time the appointments
were made and, thus the appointments circumvented the constitutional right of the Senate to advise and
consent regarding them.

Specifically, at the time of the appointments, the Senate was conducting pro forma sessions between
December 17, 2011 and January 23, 2012, had passed legislation by unanimous consent during this
time, and had convened the second session of the 112" Congress. Nonetheless, the White House
concluded that the Senate was unavailable to act on its nominations at this time and moved forward with
its recess appointments. Moreover, even if there were some form of “recess” between December 17,
2011 and January 23, 2012, it was an intrasession recess (occurring between two sessions of the 112"
Congress) rather than an intersession recess (i.e., a recess occurring between the 112" and 113"
Congresses).

The Noel Canning Ruling

In Noel Canning v. NLRB, 12-1115, decided on January 25, 2013, the D.C. Circuit Court stepped into the
middle of this controversy and held that the President’s recess appointments were unconstitutional. Noel
Canning appealed an NLRB decision finding that it violated the NLRA by refusing to put a collective
bargaining agreement into writing. In addition to its arguments on the merits, the company argued that the

! Flynn resigned his position in mid-2012. Now, President Obama has renominated Griffin and Block.
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Board’s ruling was invalid because two of the three Board members making the decision were appointed
unconstitutionally and thus the Board lacked the necessary quorum to issue a decision.

The D.C. Circuit first determined that Noel Canning violated the Act by failing to reduce the collective
bargaining agreement at issue to writing. Accordingly, the Constitutional issue regarding the recess
appointments was ripe for review. The Court next determined that although the recess appointments
issue had not been raised before the Board, the Court still had jurisdiction to consider it because section
10(e) of the Act did not require presentation of the issue to the Board under the circumstances. Finally,
the Court analyzed the language of the Recess Appointments Clause and found that (i) the appointments
were made during an intrasession rather than an intersession recess of Congress, and (ii) the vacancies
filed by the appointments also arose during an intrasession rather than an intersession recess.
Accordingly, said the court, the recess appointments were unconstitutional. The court therefore
concluded that the NLRB did not have a quorum to render its decision, and the decision was void.

Implications

The implications of the Noel Canning decision are currently somewhat limited, but potentially quite broad.
First, the decision currently only applies in the D.C. Circuit. There are a number of other cases pending in
the D.C. Circuit and other circuits regarding the recess appointments issue.? Furthermore, the D.C.
Circuit’s decision is in conflict with the Eleventh Circuit regarding the scope of the Recess Appointments
Clause, so this matter will likely be addressed by the Supreme Court.

Second, the D.C. Circuit’s reasoning in Noel Canning is quite broad and calls into question not only the
January 4, 2012 NLRB recess appointments, but also the recess appointment of Richard Cordray to the
Consumer Financial Protection Bureau, and also prior recess appointments to the NLRB. For example,
the employer in D.R. Horton, 357 NLRB No. 184 (January 3, 2012), has raised the issue in the Fifth
Circuit of tt;e validity of Craig Becker’s recess appointment to the NLRB in 2010 under the Noel Canning
reasoning.

Third, if the Noel Canning reasoning ultimately prevails, it will render void most of the NLRB’s decisions
during 2012 and it could also call into question many decisions rendered prior to January 4, 2012.

Practical Guidelines for the Employer

As far as the NLRB is concerned, notwithstanding Noel Canning, it is business as usual. The NLRB
regional offices will continue to act on complaints, issue charges, and adjudicate matters before
administrative law judges. The NLRB will continue to hear matters. In light of this, the appropriate course
of action for employers is, of course to preserve any objections to the validity of board action based on
Noel Canning, but also to fully engage in the process.

In the meantime, the NLRB is going to continue to litigate the recess appointment issue aggressively
before each of the courts in which the issue is pending. As a result, unless an employer appeals an NLRB

2 Other cases pending in the D.C. Circuit Court are Sands Bethworks Gaming, LLC v. NLRB, 12-1240, Milum Textile Services Co. v.
NLRB, 12-1235, Independence Residences, Inc v. NLRB, 12-1239, Aerotek, Inc. v. NLRB, 12-1271, Kimberly Stewart v. NLRB, 12-
1338, Meredith Corp. v. NLRB, 12-1287, Keck Hosp. of USC v. NLRB., 12-1413. Pending in the 4" Circuit, Huntington Ingalls Inc v.
NLRB, 12-2000; Nestle Dreyer’s Ice Cream Co. v. NLRB, 12-1684; NLRB v. Enterprise Leasing Co., SE, LLC, 12-1514. Pending in
the 3" Circuit is NLRB v. New Vista Nursing, 11-3440, 12-1027, 12-1936. Pending in the 5™ Circuit is Dresser-Rand Company V.
National Labor Relations Board, 12-60638.

% Entergy Miss. Inc. v. N.L.R.B., 12-60644 — a decision also decided by the NLRB board under Becker’s term — is now before the 5th
Circuit based on a number of arguments including the NLRB’s lack of quorum.
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decision to the D.C. Circuit or another circuit following Noel Canning, it should continue to comply with
NLRB orders and rulings until the quorum issue is resolved by the Supreme Court.

The Board Continues Its Close Scrutiny of Employer Work Rules

Throughout 2012, the Board continued to closely scrutinize employer work rules and find that certain
types of rules violate section 8(a)(1) of the NLRA. For example, in Costco Wholesale Corporation, 358
NLRB No. 106, slip op. at 1 (September 7, 2012), a Board panel consisting of Chairman Pearce, and
Members Griffin and Block (the three Democratic members) considered the lawfulness of several
company rules, including various provisions of Costco’s Electronic Communications and Technology
Policy, contained in a nationwide employee handbook. It affirmed the Administrative Law Judge’s
(“ALJ’s”) decision that the following rules violated the Act (internal quotation marks omitted):

¢ Unauthorized posting, distribution, removal or alteration of any material on Company property is
prohibited;

e Employees are prohibited from discussing private matters of members and other
employees...including[ing] topics such as, but not limited to, sick calls, leaves of absence, FMLA
call-outs, ADA accommodations, workers’ compensation injuries, personal health information,
etc.;

e Sensitive information such as membership, payroll, confidential financial, credit card numbers,
social security number or employee personal health information may not be shared, transmitted,
or stored for personal or public use without prior management approval, which appeared in the
Electronic Communications and Technology Policy; and

e Employees are prohibited from sharing confidential information such as employees’ names,
addresses, telephone numbers, and e-mail addresses.

The unauthorized posting rule was deemed unlawful because it could have prohibited the distribution of
literature in non-work areas during non-work time. The prohibition on discussing “private matters” was
facially overly broad because it prohibited employees from discussing terms and conditions of
employment with other employees or with a union. In addition, even if not facially overbroad, reasonable
employees could construe the “private matters” rule, the “sensitive information” rule and the “confidential
information” rule as prohibiting them from sharing information regarding terms and conditions of
employment with other employees.

The Board reversed the ALJ, however, and held that a rule contained in the Electronic Communications
and Technology Policy prohibiting employees from electronically posting statements that “damage the
Company...or damage any person’s reputation” violated the Act. The ALJ reasoned that employees
would reasonably infer from this rule that the employer’s purpose was to ensure a civil and decent
workplace. The Board disagreed, however, and held that the broad prohibition against making statements
that “damage the Company, defame any individual or damage any person’s reputation,” clearly
encompasses communications that would be protected by the Act and, as a result, reasonable
employees would construe the rule to prohibit protected activity. Furthermore, the rule did not have any
accompanying language that would tend to restrict its application only to non-protected communications.

On the other hand, the Board affirmed that the following rule, which also appeared in the Electronic
Communications and Technology Policy, did not violate the Act: “All employees are responsible for
communicating with appropriate business decorum whether by means of e-mail, the Internet, hard-copy,
in conversation or using other technology or electronic means.” Interestingly, in arguing that this rule was
unlawful, the Acting General Counsel relied on dissents filed by Democratic members of the Board during
the Bush years. The ALJ rejected the Acting General Counsel’'s position, however, and held that under
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existing precedent he failed to show that employees would reasonably construe the rule as regulating or
inhibiting section 7 conduct.

Finally, the Board upheld the employer’s rule prohibiting employees from “leaving Company premises
during working shift without permission of management.” The ALJ held that this rule inhibited employees’
right to strike. The Board reversed the ALJ, however, and followed its recent decision in 2 Sisters Food
Group, 357 NLRB No. 168 (Dec. 29, 2011).* The Board held that, contrary to a rule that prohibited
employees from “walking off the job,” which would reasonably lead employees to believe that the rule
prohibited a strike, mere reference to leaving the Company’s premises during work time would be
reasonably understood as prohibiting employees from leaving their posts for reasons unrelated to
protected activity without first seeking permission.

Costco is consistent with a line of Board cases that have carefully scrutinized employer rules. See, e.g.,
L.A. Film Sch., 358 NLRB No. 21 (Mar. 26, 2012); Ambassador Servs., Inc., 358 NLRB No. 130 (Sept. 14,
2012); Flex Frac. Logistics, LLC., 358 NLRB No. 127, (Sept. 11, 2012). Costco illustrates the Board’s
willingness to carefully parse rules in an effort to determine their lawfulness. It also indicates that the
Board is willing to follow the guidance that the Acting General Counsel has published regarding social
media policies. See, e.g., Office of the General Counsel, MEMORANDUM OM 12-59, Report of the Acting
General Counsel Concerning Social Media Cases (May 30, 2012).

Finally, Costco is illustrative of an inconsistency in the Board’s approach to employer work rules. On the
one hand, seemingly reasonable and specific rules, like prohibiting employees from discussing each
other’s confidential FMLA or ADA status in an effort to protect employee privacy, are deemed unlawful.
On the other hand, a seemingly ill-defined rule requiring employees to exercise appropriate decorum is
lawful. Rather than trying to rationalize such seemingly contradictory decisions, however, the better
approach is to assess work rules by the conduct they are trying to prohibit, e.g., confidentiality rules,
decorum rules, leaving the worksite rules, etc. Indeed, the Costco ALJ grouped the rules in just this way.

Board Launches Web page in Effort to Publicize Protected Concerted Activity by Non-Union
Workers

In June 2012, the NLRB continued its efforts to broaden its impact on nonunionized workforces with its
launch of a web page that describes the rights of employees to act together for their mutual aid and
protection. The page, available here, relays information about more than a dozen recent cases involving
protected concerted activity across the United States. Prominent on the web page is the statement that
employees have the right to act together to improve their pay and working conditions or to fix job-related
problems, “even if they aren’t in a union.”

The cases on the web page involve a variety of situations, including: a customer service representative
who lost her job after discussing her wages with a coworker; an engineer at a vegetable packing plant
fired after reporting safety concerns affecting other employees; a paramedic fired after posting a negative
comment about her supervisor on Facebook that prompted replies from other employees; and poultry
workers fired after discussing their grievances with a newspaper reporter.

Not only does the web page include a description of each case, but it includes the amount of any
settlements that have been reached in such cases (if applicable). For example, the site notes that the
Board obtained a $900,000 settlement from the Texas Dental Association on behalf of two workers who
were fired for possessing and refusing to divulge information regarding a petition complaining of unfair

* 2 Sisters was discussed in the February 3, 2012 NLRB Roundup.
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treatment by top management. In another case, an employer paid more than $50,000 after the regional
NLRB office found sufficient evidence to call for a hearing where a construction crew was fired after
refusing to work in the rain near exposed electrical wires.

While a number of the cases listed on the Board’s new web page settled after charges were filed, others
went on to be decided by the Board or federal appellate courts. Common to all of the cases, though, is
that nonunionized workers sought and received redress by filing charges with the NLRB, claiming that
they engaged in protected concerted activity and were disciplined because of that activity.

The right to engage in such activities stems from Section 7 of the NLRA, which states: “Employees shall
have the right to self-organization, to form, join, or assist labor organizations, to bargain collectively
through representatives of their own choosing, and to engage in other concerted activities for the purpose
of collective bargaining or other mutual aid or protection, and shall also have the right to refrain from any
or all such activities.”

The Board’s press release about the new web page stated that non-union concerted activity accounts for
more than 5 percent of the Board’s recent caseload. The Board’s clear intent in launching the website is
to prompt even more employees who believe their right to engage in protected concerted activity has
been violated to seek the Board’s assistance in resolving their grievances.

According to NLRB Chairman Mark Gaston Pearce, “We think the right to engage in protected concerted
activity is one of the best kept secrets of the National Labor Relations Act, and more important than ever
in these difficult economic times. Our hope is that other workers will see themselves in the cases we've
selected and understand that they do have strength in numbers.”

NLRB Decision Rejects Routine Workplace Investigation Practices
NLRB Rejects Routine Workplace Investigation Practice in Banner Health

Like many employers, Banner Health System in Phoenix, Arizona had a routine practice of directing
employee witnesses or complainants not to discuss the details of ongoing workplace investigations with
other employees. This direction was included in the standard introduction given by a human resources
representative at the beginning of all employee interviews. While there are many possible reasons for
requiring confidentiality, Banner Health did so to protect the integrity of its internal investigations of
workplace misconduct. However, in a recent 2-1 decision, the NLRB held that this practice illegally
interferes with employees’ Section 7 rights under the National Labor Relations Act. Banner Health Sys.
d/b/a Banner Estrella Med. Ctr., 358 NLRB No. 93 (July 30, 2012).

Before this case reached the Board, an Administrative Law Judge upheld the employer’s practice, finding
that it was justified by the employer's concern for protecting the integrity of its investigations. The ALJ
found the practice analogous to the rule allowing the sequestration of withesses so that they give their
version of the facts and not what they heard from someone else. Contrary to the ALJ’s finding, the Board
felt that the employer’s concerns regarding integrity were too generalized to outweigh employee’s Section
7 rights to engage in concerted activity.

The Board based its decision on NLRB precedent that puts the burden on employers to first determine
whether a prohibition on employee discussion of ongoing investigations is justified. This inquiry minimizes
the impact the prohibition has on employees’ Section 7 rights. According to the NLRB, such a prohibition
may be justified if:

e a witness needs protection;
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e evidence is in danger of being destroyed;
e testimony is in danger of being fabricated; or
e thereis a need to prevent a cover up.

Because Banner Health’'s “blanket approach” prohibited all employee discussion of ongoing
investigations, the Board found that it failed to meet these requirements and therefore, violated Section
8(a)(1) of the Act. Although the dissent characterized the employer’s prohibition as a mere suggestion to
employees, the majority found that, when viewed in context, the statement had a reasonable tendency to
coerce employees, and so constituted an unlawful restraint of Section 7 rights.

As Banner Health learned, the Board takes employees’ Section 7 rights seriously, and will not look kindly
on an automatic or “blanket” confidentiality instruction without facts justifying the employer’s need for it.
And most importantly — the NLRB’s decision applies in union and non-union workplaces. Therefore, all
employers should make a specific inquiry into the need for confidentiality before undertaking an
investigation and instructing employees not to discuss the investigation with others.

NLRB Overturns Longstanding Precedent Regarding Witness Statements in Piedmont Gardens

Continuing its careful scrutiny of employer practices, the NLRB issued a decision addressing the
disclosure of employee-witness statements during pre-arbitration discovery. American Baptist Homes of
the West d/b/a Piedmont Gardens, 359 NLRB No. 46 (December 15, 2012). For more than thirty years,
employee-witness statements obtained during an employer investigation of workplace misconduct have
been exempt from disclosure based on the Board’s decision in Anheuser-Busch, Inc., 237 NLRB 982
(1978). In Piedmont Gardens, the Acting General Counsel argued that the Anheuser-Busch rule was
“inappropriate,” and the Board agreed, holding that a balancing test articulated by the Supreme Court in
Detroit Edison Co. v. NLRB, 440 U.S. 301 (1979), should be applied instead. This decision comes as
somewhat of a surprise, arriving just one day after the Board issued a decision discussing the definition of
witness statements, but not overruling Anheuser-Busch. Stephens Media LLC, d/b/a Hawaii Tribune-
Herald, 359 NLRB No. 39 (December 14, 2012).

Piedmont Gardens involved a continuing care facility in California where several employees alleged that a
certified nursing assistant (“CNA”) had engaged in workplace misconduct, namely, sleeping on the job.
While collecting witness statements during its investigation, the employer assured two employees that the
statements would be kept confidential, and another employee, who prepared a statement on her own
initiative, assumed that her statement would also be protected. Based on the statements, the employer
fired the sleeping CNA. The union requested the names and job descriptions of the withesses and all the
statements used in the termination. After the employer refused, citing Anheuser-Busch, the union filed a
charge.

Although the Administrative Law Judge ruled the employer must turn over the identities of the witnesses,
the ALJ held that the employer’s refusal to turn over the witness statements was controlled by precedent,
and that “arguments regarding the legal integrity of Board precedent...are properly addressed to the
Board.”

On appeal, the Board considered law regarding information requests, noting that Section 8(a)(5) obligates
an employer to supply a union with relevant information that it needs to “determine whether to take a
grievance to arbitration.” However, in Anheuser-Busch, the NLRB determined that witness statements are
not encompassed by the general obligation to supply relevant information because they “are
fundamentally different from [other types of relevant information].” The “disclosure of withess statements
involves critical considerations which do not apply to requests for other types of information,” such as the
possibility that withesses might be reluctant to give statements absent confidentiality assurances.
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In Piedmont Gardens, the NLRB brushed these concerns aside, finding that witness statements are no
different than other types of relevant information. Under its new test, the NLRB will balance the union’s
need for the information against “any legitimate and substantial confidentiality interest established by the
employer.” The Board stated that its balancing test adequately takes into account the issues raised by
former Member Brian Hayes, including the potential for witness intimidation and harassment if statements
are disclosed. While this test may protect against some of Member Hayes’ concerns, he contended in his
dissent that employers now will have to choose between violating Board law or EEOC guidelines, which
require employers to assure employees that their harassment complaints will be kept confidential.
Moreover, this test places new burdens on employers because along with establishing a legitimate
confidentiality interest, a party refusing to supply confidential information now has the additional duty to
seek an accommodation, such as providing a summary of the statement or providing the statement
pursuant to a protective order agreement limiting further disclosure.

Piedmont Gardens does not apply retroactively, but employers should take note of this decision, as it
requires a substantial change in the way employers respond to union requests for information. Moving
forward, an employer’s refusal to provide witness statements will likely result in an unfair labor practice
charge, so employers must be prepared with specific, documented facts demonstrating the necessity of
confidentiality and also that they have contemporaneously made assurances of confidentiality to
witnesses. Additionally, the lack of a bright-line rule of exemption may result in increased Board litigation
as parties fight over the disclosure of statements and the grievance procedure “grind[s] to a halt waiting a
final Board decision.”

Board Continues to Focus on Social Media Cases, Releasing Summary Report of Cases and
Issuing First Decisions Regarding Social Media

Board Issues First Social Media Decisions

Although the Acting General Counsel’s focus on social media cases has generated significant publicity
since late 2010, the social media cases pursued by his office did not come before the Board until 2012.
While the Board’s decisions in these cases were unsurprising, they were still an important endorsement
of the concept that employees’ rights to engage in protected concerted activity extends to online activities.
However, in a welcome development for employers, one of the Board’s decisions also placed some limits
on employees’ rights to discuss their employers online.

In one high profile case, Hispanics United of Buffalo, Inc., 359 NLRB No. 37 (December 14, 2012), the
Board found that an employee was engaged in protected activity where she sought her coworkers’
assistance on Facebook to counter criticism from a coworker; thus, her employer violated the NLRA when
it terminated her and the coworkers who responded to her post. Specifically, in response to criticism from
a coworker, the employee posted a Facebook message informing her coworkers that “[the other
coworker] feels that we don’t help our clients enough” and asked them, “My fellow coworkers, how do u
feel?” Several employees then responded by defending themselves and criticizing the employer’s staffing
policies. The employer terminated them for bullying and violating the employer’s anti-harassment policy.
The NLRB held in favor of the employees, finding that “the Facebook comments here fall well within the
Act’s protection,” and held that because “the [employer] discharged the five employees based solely on
their postings . . . the discharges violated [the NLRA].”

However, the Board also held that employees may be terminated for Facebook posts that do not qualify
as “protected concerted activity.” In Karl Knauz Motors, 358 NLRB No. 164 (September 28, 2012), the
Board found that a BMW dealership did not violate the NLRA when it fired a salesman for his Facebook
postings about an accident at an affiliated Land Rover dealership. The salesman argued that he was fired
for mocking his employer’s decision to serve hot dogs and chips at a sales event instead of more upscale
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food, and posting pictures of the event on Facebook. Because sales events drive sales commissions, the
employee claimed that he was engaging in protected concerted activity by posting these pictures. Without
reaching this argument, the Board found that the employee was fired for posting pictures with captions
mocking an accident that occurred after a customer’s son accidentally drove a vehicle into a pond during
a test drive.

The Board found that the pictures of the accident were posted “apparently as a lark, without any
discussion with any other employee of the respondent, and had no connection to any of the employees’
terms and conditions of employment.” For this reason, the Board affirmed the judge’s ruling that the
postings did not qualify as protected concerted activity and the employee’s termination did not violate
federal labor law.

The Acting General Counsel’s Report on Social Media Cases

The Board’s prosecutorial office also made headlines in 2012, as Acting General Counsel Lafe Solomon
released a third report summarizing how his office has addressed various complaints relating to social
media policies, or disciplinary actions taken in response to employee social media activity.5 As this report
shows, the Board’s focus in social media cases remains whether a policy or disciplinary action violates
the rights afforded to employees by Section 7 of the National Labor Relations Act (“NLRA”), including the
right to “engage in . .. concerted activities for the purposes of collective bargaining or other mutual aid
and protection.” In an effort to protect these rights, the Board has filed numerous complaints against
employers whose social media policies may “reasonably” be read to restrict employee’s rights to discuss
their terms and conditions of employment online with co-workers or other third parties. This ambiguous
standard has led to significant uncertainty and frustration regarding social media policies, especially in
light of the dearth of binding NLRB decisions addressing this issue. For this reason, this most recent
report’s inclusion of several examples that are not unlawful is especially useful for employers seeking to
address employee social media use without running afoul of the NLRA.

A key takeaway from this report is the importance of using examples to clarify what types of behavior are
prohibited by a potentially ambiguous policy. For example, the report examined one policy stating that
“harassment, bullying, discrimination, or retaliation” were unacceptable, even if this behavior took place
“after hours, from home and on home computers.” The report concluded that this language did not violate
the NLRA because the policy “would not reasonably be construed to apply to Section 7 activity” and
because the policy provided examples of prohibited acts, including bullying and discrimination.

Similarly, the Acting General Counsel declined to prosecute a complaint involving a policy that prohibited
“‘inappropriate postings” and specified that such postings would include “discriminatory remarks,
harassment, and threats of violence or similar inappropriate or unlawful conduct.” The policy further
instructed employees to be “fair and courteous” and informed them that they were “more likely” to resolve
work complaints by speaking directly to co-workers or using the company’s open door policy “than by
posting complaints to a social media outlet.” The policy also prohibited communications that “reasonably
could be viewed as malicious, obscene, threatening, or intimidating,” including postings that “disparage”
individuals or those that “might constitute harassment or bullying.” The Board’s report emphasized that
the policy prohibited “plainly egregious conduct, such as discrimination and threats of violence,” and
noted the lack of evidence that the company had used the rule to discipline employees for exercising their
Section 7 rights.

® We covered the Acting General Counsel’s first and second reports in our prior roundups, which are available here and here.
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Finally, the report concluded that a social media policy requiring employees to maintain the confidentiality
of trade secrets and other confidential information was lawful. Specifically, the report noted that
employees do not have a protected right to disclose trade secrets, and approvingly cited the numerous
examples of confidential trade secrets included in the policy, which would prevent employees from
construing the policy to prohibit protected communications about working conditions.

While these cases are notable for providing long-awaited guidance on permissible provisions to include in
social media policies, the other cases discussed in the report make it clear that the Acting General
Counsel is still focused on pursuing employers who promulgate and enforce social media policies that
might be read to limit employees’ rights under the NLRA. For this reason, this rare guidance on
acceptable provisions is especially useful, and a welcome development for employers.

The Ongoing Notice Posting Saga

In August 2011 the NLRB promulgated a rule requiring employers to post a notice advising employees of
their rights under the National Labor Relations Act. The NLRB further stated that a violation of this rule
would: (1) constitute an unfair labor practice, (2) could serve as evidence of unlawful notice if the failure to
post was knowing and willful, and (3) automatically extend the NLRA'’s six-month statute of limitations.
The notice posting rule thus imposed new requirements for employers (at least those that are not federal
contractors) and serious consequences for failure to comply. Cases arose questioning the Board’'s
authority for such extensive rule making. Previous Roundups have summarized this ongoing saga. As
summarized below, the courts have not yet ruled on this issue, but appeals are pending and the results
will be significant.

As noted in a previous Roundup, a D.C. District Court found that the Board had the statutory authority to
require the posters, but that the Board did not have the authority to make the failure to post an unfair
labor practice or to automatically toll the statute of limitations in unfair labor practice actions involving
failures to post. That case was appealed to the D.C. Circuit Court of Appeals (Judges Henderson, Brown
and Randolph). On September 11, 2012 the D.C. Circuit heard oral arguments regarding the Board’s
proposed notice posting rules in National Association of Manufacturers, et al v. NLRB, 12-5068. The court
has yet to rule on the case.

In a related case, the South Carolina District Court held that the Board exceeded its authority in
promulgating the rule. The NLRB appealed the South Carolina District Court decision to the Fourth
Circuit, NLRB v. Chambers of Commerce of the United States et al., 12-1757. The court has not yet heard
oral arguments.

Prior to the current Obama Board, which proposed rulemaking with respect to both notice posting and
election rules, the Board had exercised its rulemaking authority only sparingly. Section 6 of the National
Labor Relations Act, 29 U.S.C. § 156 (the “Act”), gives the Board authority to make, amend, and rescind
such rules and regulations as may be “necessary to carry out” the provisions of the Act. The Board’s
rulemaking, however, must comply with the Administrative Procedures Act which governs how
administrative agencies propose regulations.

On appeal to the D.C. Circuit, the appellants, a group of various employers and trade associations, argue
that the Board exceeded its rulemaking authority in promulgating the notice posting rule because the Act,
unlike many other employment statutes, is silent on the issue of such posters, Congress rejected an
express notice posting amendment to the Act, and the rule is not “necessary to carry out” the provisions
of the Act. The appellants point out that the structure of the Act is such that the Board is reactive to
matters filed with it, like unfair labor practice charges and representation petitions, rather than proactive in
regulating employers.
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The appellants further argue that the notice posting rule violates the free speech rights of employers.
They finally argue that the D.C. District Court erred by stating that, despite its holding that the two
“penalty” provisions discussed above should be enjoined, the Board could nonetheless impose such
penalties on a case-by-case basis, and further erred by not invalidating the entire rule.

For its part, the Board argues that it has broad rule-making authority, that the notice posting rule is a
reasonable exercise of this authority, and that the rule is necessary to carry out its statutory functions
because employees’ full and free exercise of their rights under the Act depends on their knowing about
those rights in the first instance. The Board further argues that the grant of rule-making authority in the
Act allows it to impose affirmative duties, and there is nothing in the statutory text to the contrary. In
addition, the Act’s text and the Board’s rules apply to all employers within the Board’s jurisdiction, not just
those who are participants in official proceedings. Of course, the Board also argues that the D.C. District
Court erred in enjoining the penalty provisions of the rule.

At the end of the day, the D.C. Circuit and Fourth Circuit decisions will go a long way towards defining the
scope of the Board’s rule-making authority. On one end of the spectrum, the courts could define the
scope of this authority narrowly and hold that the notice posting rule is not strictly “necessary” to carrying
out the Board’s statutory mandate. On the other end, the courts could hold that the rule is a reasonable
one in light of the arguably broad grant of rulemaking authority in the Act. The outcome could also end up
somewhere in between.

Furthermore, the upcoming Fourth Circuit decision could create a circuit split that ultimately will be
resolved by the Supreme Court. Regardless, the outcome in this case will likely not only impact the
Board’s election rules, which are also currently enjoined, but also impact the Board’s future attempts to
act through rulemaking as opposed to case-by-case adjudication.

The NLRB Finds in WKYC-TV, Inc. that a Dues Checkoff Provision Survives Expiration of
Collective Bargaining Agreement

On December 12, 2012, the NLRB in WKYC-TV, Inc., 359 NLRB No. 30, overturned years or precedent
in finding that dues checkoff provisions survive the expiration of a collective bargaining agreement. Dues
checkoff provisions allow employees to deduct union dues directly from the employee’s paycheck — this
process is more convenient for unions and employees. The NLRB ruling allows the checkoff provision to
survive even when the collective bargaining agreement has expired. The NLRB reasoned that because
the dues checkoff provision is based on administrative convenience, there is no reason the provision
should terminate at the expiration of the agreement.

This case is significant because it illustrates the Board's willingness to reexamine well-established
precedent. Moreover, under the prior rule employers had more negotiating power when checkoff
provisions terminated with the end of a collective bargaining agreement because they could always
threaten to either stop the checkoff or not to agree to a checkoff provision. Employers can still negotiate
for elimination of checkoff, but they have potentially lost the leverage of not checking off dues as a
counterbalance to a threatened or actual strike.

NLRB Holds that Discretionary Discipline is a Mandatory Subject of Bargaining in First Contract
Situations

In Alan Ritchey, Inc., 359 NLRB No. 40 (December 14, 2012), the NLRB also revisited the bargaining
obligation of a newly organized employer. There, a union was certified as a the bargaining representative
for a group of employees, but the union and the company had not yet entered into a collective bargaining
agreement. While the parties were bargaining over their initial collective bargaining agreement, the
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company continued to use its five-step progressive disciplinary system that granted the company
discretion over disciplinary actions taken against employees. The union protested the unilateral
disciplinary actions taken under this system, and filed an unfair labor practice charge alleging that the
employer had a duty to bargain about these individual disciplinary actions after the union demanded
bargaining.

An administrative law judge found, and the Board agreed, that the employer had violated the NLRA by
failing to bargain with the union. Specifically, the Board held that (like other terms and conditions of
employment), discretionary discipline is a mandatory subject of bargaining and “. . . employers may not
impose certain types of discipline unilaterally.” The Board further specified that the employer’s duty to
bargain over discretionary discipline extends to actions that would have an immediate impact on the
tenure status or earnings of a bargaining unit employee. However, the Board also distinguished this kind
of major discipline from less serious penalties and noted that bargaining over these less serious matters
may be deferred until after the employer takes action. The Board also allowed that employers may act
unilaterally without bargaining if they have a good faith belief that the employee’s presence at work will
present a “serious, imminent danger.”

At first blush, Alan Ritchey seems to establish a broad rule requiring bargaining over disciplinary actions.
Upon closer scrutiny, however, it is apparent that this decision applies only to a fairly small number of
employers in a specific circumstance, namely those employers whose employees have elected a union,
but which do not yet have a collective bargaining agreement. If an employer has a collective bargaining
agreement containing grievance and arbitration provisions, the duty to bargain is satisfied.

Conclusion

Obviously, 2012 was an eventful year for developments under the NLRA and 2013 has started off with a
bang. The Noel Canning decision introduces a significant amount of uncertainty regarding not only the
status of the Board’s 2012 decisions, many of which were quite significant, but also could raise questions
about earlier decisions and impact decisions rendered in the future. For its part, the Board has vowed to
press ahead with its business despite Noel Canning and despite increasing calls for it to stand down until
the quorum issue can be resolved. In the meantime, because of the way the Board processes cases on a
circuit-by-circuit basis, employers should assume that the Board will continue to issue decisions, attempt
to enforce remedies, and expect compliance with its remedies until the Supreme Court says otherwise.
Stay tuned!

If you have any questions, please contact one of the following members of our Labor and Employment or
Traditional Labor Law Practice Groups:

Arthur T. Carter Alex Stevens A. John Harper llI
214.651.5683 214.651.5475 713.547.2055
arthur.carter@haynesboone.com alex.stevens@haynsboone.com john.harper@haynesboone.com
Arrissa Meyer Lindsay Murchison Punam Kaiji
214.651.5314 214.651.5588 214.651.5147
arrissa.meyer@haynesboone.com lindsay.murchison@haynesboone.com punam.kaji@haynesboone.com
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