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IP Topics 
• The Value of a Patent Rumor 

– or “Don’t Forget About Patent Protection” 

• Clones Can Be Killed 
– or “Respecting Copyrights and Trade Dress” 

• The First Amendment Is Not All Powerful 
– or “Be Careful in Using Trademarks for Realistic Look and Feel” 

• When Development Agreements Go Bad 
– or “Sometimes It Pays to Litigate” 

• The Expanding Domain Name Space 
– or “Here Come the .games and .poker gTLD’s” 
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The Value of a Patent Rumor 

6% price drop (≈$185M) 
due to a story about the 
mere publication of a 
Sony patent application 
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The Value of a Patent Rumor 
• The Patent? 

– A 2010 application by Sony (13/611,243) for 
preventing a game cartridge from being played on 
subsequent consoles 

 
• The Company? 
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Patenting In-Game User 
Generated Content 

• Update on Nintendo’s MMOG Application (12/698,422) 

– In 2010, claimed the creation of in-game content 
generated by 1st player that 2nd player could see 

– In 2012,Nintendo now seeking protection for “changing 
market conditions within the simulated virtual 
environment” 

• e.g., increase in the in-game cost 
   of chocolates on Valentine’s Day  
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Tetris – The Clone Killer 
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Tetris – The Clone Killer 
• Xio, the developer of Mino, admitted 

– that Mino was copied from, and was intended 
to be its enhanced version of, Tetris 

– that it research IP law so as not to take any 
“protected elements” 

– that it only copied elements that were based 
on “rules of the game” or functional to the 
game  
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Tetris – The Clone Killer 
“The first is Tetris and the second is 
Mino.  Without being told which is 
which, a common user could not 
decipher between the two games.” 

“The style, design, shape, and 
movement of the pieces are 
expression; they are not part of the 
ideas, rules, or functions of the 
game nor are they essential or 
inseparable from the ideas, rules, or 
functions of the game.” 
Judge Freda Wolfson, ruling May 30, 2012, 
that Mino infringed both the copyright and 
trade dress of Tetris, 09-CV-6115, Dist. of NJ 
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The First Amendment 
Is Not a Complete Defense 

• Back in 2008, the 9th Circuit affirmed that use of a 
trademark to create a parody of a real setting was 
First Amendment protected in Grand Theft Auto 
– E.S.S. Entm’t 2000 Inc. v. Rock Star Videos, Inc., 547 F.3d 1095 (9th 

Cir. 2008) 
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The First Amendment 
Is Not a Complete Defense 

• In 2011, the Supreme Court confirmed that 
videogames get broad First Amendment protection 
in striking down California’s law on violent video 
games 
– “Like the protected books, plays, and movies that preceded them, 

video games communicate ideas--and even social messages--
through many familiar literary devices (such as characters, dialogue, 
plot, and music) and through features distinctive to the medium (such 
as the player’s interaction with the virtual world). That suffices to 
confer First Amendment protection.”  Brown v. Entertainment Merchants 
Assoc., 131 S. Ct. 2729, 2733 (2011). 
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The First Amendment 
Is Not a Complete Defense 

• Enter EA’s Battlefield 3 and its use of lifelike 
Textron Bell Helicopters – EA v. Textron 
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The First Amendment 
Is Not a Complete Defense 

• In denying a Motion to Dismiss based on the First 
Amendment, the Judge ruled that allegations of 
“particular prominence” of Textron’s helicopters 
and their “realistic simulation” in the game, if 
proven, can trump the First Amendment 
– Compared to Grand Theft Auto, where the strip club was 

“incidental” to the game 
– July 25, 2012 Order, 12-CV-00118, N. Dist. of Cal 
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When Development 
Agreements Go Bad 

• Silicon Knights v. Epic Games  
– Epic awarded $9.1 Million and Silicon Knights 

ordered to “recall and destroy all unsold 
copies of Too Human, The Box/Ritualyst, The 
Sandman, X-Men:Destiny, and Siren in the 
Maelstrom.” 

• Nov. 7, 2012 Order, 07-CV-275, E. Dist. of NC  
• Appeal filed to 4th Circuit last month 
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When Development 
Agreements Go Bad 

• TimeGate Studios v. Southpeak Interactive 
– TimeGate got Southpeak’s $7.3 Million award 

vacated as there was “no rational way to explain 
the remedy handed down by the arbitrator” that 
tried to give Southpeak a perpetual, royalty free 
license to all Section 8 intellectual property rights 

• Mar. 20, 2012 Order, 09-CV-3958, S. Dist. of Tex 
• Appeal on file with 5th Circuit 
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The Coming New gTLD’s 
• Beginning this summer, new 

gTLD’s will start going into service 
• Relevant to the gaming industry? 
 

.app  .game or .games 

.casino  .play 

.dev  .poker 
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Thank You!!! 

Jeffrey M. Becker 
jeff.becker@haynesboone.com 
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