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SIMPLER AND MORE FLEXIBLE DUTCH PRIVATE COMPANY LAW 
LIKELY TO ENTER INTO FORCE IN 2012

1. INTRODUCTION

On 4 October 2011 the Dutch lower house
passed the implementation bill (Invoeringswet)
for the Act on the simplification of the laws 
applicable to private companies (Wet 
vereenvoudiging en flexibilisering bv-recht)
(together the "Bill"). As a last formal step the Bill 
must be passed by the upper house. It is 
expected that this will only be a formality and 
that the fundamental changes to Dutch private 
company law will enter into force in 2012, most 
likely on 1 July 2012.

In our News Update "Dutch private company law 
to become simpler and more flexible" of 29 
January 2010, we informed you on the most 
important changes. In this News Update we will 
summarize these changes and add some 
important transitional provisions as included in
the implementation bill.

2. CHANGES

Currently, many statutory provisions relating to 
Dutch private companies (BVs) are viewed as 
lacking flexibility and unnecessarily
burdensome. They are not always effective in 
achieving the desired objectives (e.g. capital 
protection for the benefit of creditors).
In a number of European countries a flexible 
type of private company has already been 
introduced or legislation has been amended to 
that effect. More flexibility is seen as an 
important step to ensure that the Netherlands 
remains an attractive place for establishing new 
businesses.

The Bill intends to increase the freedom to 
structure BVs while at the same time protecting 
the interests of creditors. The new law offers 
more freedom to include tailor made provisions 
in the articles of association than before.

2.1 Capital and capital protection

The most important changes relate to capital,
capital protection and the protection of creditors
and include:

 the abolishment of the statutory minimum 
share capital (presently set at €18,000);

 the abolishment of the required bank 
statement in the event payment on the 
shares is made in cash at the 
incorporation of the BV;

 the abolishment of the required auditor's 
report in the event of a non-cash 
contribution;

 the abolishment of the restrictions on 
financial assistance by a BV in relation to 
the acquisition of shares in its capital by a 
third party; 

 more flexibility for share repurchases
(possible as long as at least one voting 
share will be held by a party other than 
the BV or any of its subsidiaries);

 no mandatory authorized capital (the 
maximum number of shares that may be 
issued under the articles of association);

 flexibility to denominate the nominal value 
of the shares in a currency other than 
euros; and

 the abolishment of the requirements that 
apply when a BV effects a transaction 
with a founder or a shareholder within two 
years after the registration of the BV with 
the trade register (Nachgründung).

2.2 Transfer of shares 

At present, mandatory share transfer restrictions 
are a fundamental feature of the BV form as 
they safeguard the private character of the BV. 
Several major elements of these share transfer 
restriction clauses, however, will be amended:
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 the transfer restriction clause will no longer 
be mandatory;

 transferability may be entirely excluded in 
the articles of association for a specific 
period of time; and

 the new rules offer more freedom to 
determine the price of the shares under the 
transfer restriction clause.

2.3 Distributions

The rules on dividend payments and 
distributions out of a reserve will be amended in 
line with Dutch case law. Generally, a BV will be
allowed to make such distributions as long as it 
can continue to pay its debts due and payable
within 12 months from the time of the 
distribution.

A shareholders' resolution to make a distribution 
will require the prior approval of the 
management board. The shareholders' 
resolution will not be effective as long as the 
management board has not granted such 
approval. The management board shall only
refuse the requested approval if it believes, or 
anticipates, that the BV cannot continue to pay
its due and payable debts after such distribution.

If the BV cannot continue to pay its debts after 
such distribution, the members of the 
management board who knew this, or should 
reasonably have anticipated this, at the time that 
the distribution was made, will be jointly and 
severally liable towards the BV for the shortfall 
resulting from such distribution.

A party receiving a distribution who knew, or 
should reasonably have anticipated, that the BV
would not be able to continue to pay its due and 
payable debts after such distribution, will be 
liable towards the BV for the shortfall resulting 
from the distribution. 

2.4 Voting rights and rights to profit

The rules on the decision-making process as 
well as the allocation of rights to specific classes 
of shareholders will become more flexible. 

It will become possible to attach different voting 
rights to classes of shares (even when the 
nominal values of the various classes are 
equal). Moreover, the Bill introduces non-voting 
shares and shares without any profit rights.
Currently, managing directors are appointed by 
the general meeting of shareholders. Under the 
new law, if so desired, the holder(s) of a specific 
class of shares can be granted the right to 
appoint managing directors.

2.5 Obligations

It will become possible to impose certain 
contractual obligations on holders of shares in 
the articles of association. If done so, a 
shareholder will, on acquiring such shares, be 
automatically bound by these obligations without 
any further action being required. Such 
contractual obligations may include an obligation 
to contribute to the BV's financing or an 
obligation to supply or buy products.

2.6 Dispute settlement 

Finally, the existing rules relating to expulsion
and exit proceedings (geschillenregeling) will be 
fundamentally changed. Expulsion proceedings 
are invoked against a shareholder that severely 
prejudices the interests of the BV while exit 
proceedings are invoked by a shareholder 
whose interests are unfairly prejudiced. Both 
actions must be commenced in the district court 
and involve a valuation of the shares to be 
transferred by independent experts.

In practice, these proceedings are unpopular as 
it generally takes more than 5 years to complete
them. The proposed amendments are expected 
to cut the process to 12-18 months. There is no 
appeal against a first judgment (regarding the 
expulsion or exit order) until the price of the 
shares is determined by a second judgment.
Moreover, the second judgment will be 
provisionally enforceable and thus will not have 
suspensive effect, even pending appeal.

Under the new law, shareholders can include (i) 
valuation clauses, (ii) arbitration or binding 
advice clauses, or (iii) jurisdiction clauses in the 



This information is intended to highlight issues for general reference only. It is not comprehensive nor does it constitute legal, tax or financial advice. Any information contained 
herein is subject to change without notice. This information should not be relied upon in any specific factual or legal situation and does not cover all laws or regulations that may 
be applicable in all circumstances. You should seek professional advice before making use of any of the information. Houthoff Buruma further gives no warranty as to the 
accuracy or completeness of this information. No liability whatsoever is accepted by Houthoff Buruma.

October 2011

articles of association or in a contract that would 
generally prevail over the statutory provisions. In 
certain circumstances such valuation clauses 
may prevent the appointment of (expensive) 
independent experts in the expulsion or exit
proceedings. The Court itself will then determine 
the price of the shares, unless the price
calculated on the basis of the valuation clauses 
appears to be manifestly unreasonable. In the 
exit proceedings, the Court issuing the exit order
may simultaneously assess any additional 
claims of the exiting shareholder for (reflective) 
damages or adjust the price for (reflective) 
damages. 

Furthermore, the Court may grant provisional 
relief such as the suspension of voting rights
until the moment of the transfer of the shares
and may grant access for additional remedies. 
Consequently, no separate proceedings will be 
required.

Finally, summary exit proceedings are 
introduced. If shareholders reach agreement on 
the exit of a shareholder, but still disagree about 
the value of the shares to be transferred, they
can request the court to determine the price.

3. TRANSITIONAL PROVISIONS

3.1 Rights of holders of depositary receipts 
for shares

Currently, depositary receipts for shares are 
either issued with or without the BV's 
cooperation. Holders of depositary receipts 
issued with the BV's cooperation have - among 
others - the right to attend general meetings of 
shareholders.
Under the Bill the difference between depositary 
receipts issued with or without the cooperation 
of the BV is abolished. Instead, the articles of 
association of a BV determine whether or not 
the right to attend meetings is attributed to the 
holders of depositary receipts.
The following transitional provisions are 
applicable if depositary receipts have been 
issued before the Bill enters into force:
 as soon as possible but ultimately one 

year after the Bill enters into force, the 
management board shall record in the 

register of shareholders whether or not 
the holders of depositary receipts have 
the right to attend meetings;

 holders of depositary receipts which were 
issued with the BV's cooperation may 
request the management board to record
them as persons entitled to attend 
meetings; if the request is rejected the 
holders of such depositary receipts may 
appeal to the Court;

 if depositary receipts were issued with the 
BV's cooperation, the BV must amend its 
articles of association - at the first 
amendment of the articles after the Bill 
enters into force - in order to reflect that 
the holders of depositary receipts  have 
the right to attend meetings.

3.2 Notice period for convening general 
meetings of shareholders

The new minimum notice period for convening 
general meetings of shareholders will be 8 days 
instead of the present 15 days. The new notice 
period applies to all general meetings of 
shareholders held after the date on which the 
Bill enters into force. 

3.3 Provisions for unavailability of 
supervisory directors or their inability to act 

The BV's articles of association must include 
provisions regarding the execution of the powers 
of the supervisory directors should one or more 
of them be unavailable or unable to act. If the 
articles of association fail to do so, the BV must 
amend its articles of association at the first 
amendment of the articles after the Bill enters 
into force.

3.4 Specific transitional provisions and 
articles of association

We advise to review the articles of association 
of existing BVs. In some situations an 
amendment of the articles is required or 
preferable and sometimes specific transitional 
provisions must be included as a result of the 
Bill entering into force. 
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