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INVESTMENT MANAGEMENT GROUP NEWS UPDATE 
 
 

EU adopts AIFM Directive 
 

The European Parliament has formally approved 

the European Alternative Investment Fund 

Managers Directive ("Directive"). Today it was 

approved in a vote at the Parliament's plenary 

session.  

 

The Directive will enter into force on the 20th 

day following its publication in the Official 

Journal of the European Union ("EU"). We 

assume that the Directive will be published in 

the coming months and that it will enter into 

force early 2011. The deadline for 

implementation of the Directive into the national 

laws and regulations of the Member States is 

two years later (i.e. early 2013). 

 

The Directive will create a new regulatory 

framework for managers of hedge funds, private 

equity funds, real estate funds and many other 

types of non-UCITS funds in the EU. The 

Directive will introduce a license obligation and 

ongoing supervision of managers of funds that 

have thus far remained unregulated. In addition, 

many managers of funds that are currently 

regulated under local legislation in their EU 

home Member State will become subject to new 

EU regulations.  

 

The European fund industry will now have to 

start preparations to ensure it meets the 

deadline for complying with the new Directive.  

 

(Click here for the text of the Directive as 

adopted) 

 

Key issues resolved in the final stages of 

negotiations, and addressed in this news 

update, include:  

 

 

 

 

 

 

(1) granting of "passports” to fund managers 

from non-EU countries and EU fund managers 

for the marketing of non-EU funds, and  

 

(2) rules on private equity.  

 

Non-EU passporting 

 

There has been much debate about whether 

fund managers from non-EU countries should 

be able to obtain a passport allowing them to 

market the funds to professional investors 

throughout the entire EU's internal market. This 

hurdle has now been overcome. 

 

The Directive takes a dual approach. On the one 

hand it introduces a passporting regime, while 

on the other hand it accepts, for the time being, 

national private placement regimes. This 

approach is a compromise between the different 

views taken by the European Parliament and the 

EU Council on passporting. Passports cannot be 

granted to non-EU fund managers or EU fund 

managers for the marketing of non-EU funds 

until 2015. However, such managers may still be 

allowed to manage funds without a license in an 

EU Member State under the existing domestic 

private placement rules of that EU Member 

State in accordance with domestic 

requirements. 

 

Within three months of receipt of a positive 

advice by the EU Securities and and Markets 

Authority ("ESMA"), the European Commission 

("Commision") shall adopt a delegated act 

specifying the date on which the provisions 

regarding the passporting for non-EU fund 

managers and the marketing of non-EU funds 

by EU fund managers will become effective. 

Depending on the timing, such managers may 

be granted EU passports as of mid 2015. During 

http://www.houthoff.com/_files-cms/file/Newsupdates/Adopted_text.pdf
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a further transitional period of three years after 

the adoption of the delegated act, the 

passporting regime will co-exist with the national 

private placement regimes. It is intended that at 

the end of this three year period (i.e. early 2018) 

the passporting regime shall be the sole and 

mandatory regime applicable in all Member 

States.  

 

Private equity 

 

Rules on private equity, which were included in 

the Directive during the final stages of 

deliberations, include obligations and 

prohibitions in the event of a fund acquiring 

"control" in a non-listed company or an EU listed 

Company. Whether an obligation or prohibitions 

applies depends on the level of "control" 

acquired and the type of company in which it is 

acquired.  

 

Examples include:  

 

(i)  an obligation for fund managers to see to it 

that a fund notifies the regulatory authorities of 

the proportion of its voting rights in a non-listed 

company when that proportion reaches, 

exceeds or falls below the thresholds of 10%, 

20%, 30%, 50% and 75%; 

 

(ii)  an obligation for the fund manager to 

ensure that the fund notifies: 

  

(a) the company,  

 

(b) the company's shareholders; and  

 

(c) the regulatory authorities, if a fund  

acquires more than 50% of the voting 

rights in a non-listed company or more than 

30% of the voting rights in an EU listed 

company; and 

 

(iii)  an obligation on EU Member States to 

adopt regulations prohibiting a manager from 

facilitating, supporting or instructing distribution, 

capital reduction or share redemption by the 

company of its owns shares within two years of 

the fund's acquisition of  50% of the voting rights 

in a non-listed company or 30% of the voting 

rights in an EU listed company.  

The last rule aims to prevent asset stripping. 

The consequences of this rule may be far-

reaching, as it is likely to adversely affect the 

attractiveness of certain investments, because 

of the limitations on the options for restructuring 

of the company and/or the making of 

distributions by the company for a two year 

period. 

 

Click here for our updated summary of the main 

features of the Directive 

 

 

Timeline 

 

11 Nov. 2010: EP approval Directive 

 

Nov./Dec. 2010: expected publication date in 

Official Journal of the European Union.  

 

Jan./Feb. 2011: expected entry into force of 

Directive 

 

Early 2013: expected deadline for transposition 

of Directive into national legislation of EU 

Member States. 

 

Early 2013/early 2014: period during which all 

fund managers must comply with the new 

requirements and submit a license application 

for authorization.  

 

Early 2015: ESMA to submit review and to 

advise on application of the passporting regime 

to the marketing of non-EU funds by EU fund 

managers and the management of funds by 

non-EU fund managers. In the event of a 

positive ESMA advice, the Commission shall 

adopt a delegated act stating when the 

provisions relating to the passporting of non-EU 

fund managers and EU fund managers 

marketing non-EU funds shall become effective. 

 

Early 2018: ESMA to submit opinion on the 

functioning of the passporting system and to 

advise on the termination of the national private 

placement regimes. In the event of a positive 

ESMA advice, the Commission shall adopt a 

delegated act specifying when the passporting 

regime shall become the sole and mandatory 

regime applicable in all Member States.  

http://www.houthoff.com/_files-cms/file/Newsupdates/Client%20Memorandum.pdf
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If you have any queries regarding this newsletter 

or the summary of the Directive, please do not 

hesitate to contact one of our investment 

management specialists. 

 

Contact 
 

  
Oscar van Angeren 

 

T (+31)(0)20 60 5 6539 

M (+31)(0)6 53 54 16 35 

E o.van.angeren@houthoff.com 
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