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New procedural rules
Before the creation of the FINMA, the Takeover Board,
as the authority responsible for the supervision of
compliance with regulatory requirements on public
takeover offers in Switzerland, could only issue recom-
mendations to the parties concerning their compli-
ance. As of January1, 2009, the Takeover Board is
able to issue binding orders which may be appealed
to the FINMA within five trading days after the Take-
over Board issues its order and, ultimately, to the Fed-
eral Administrative Court. If an order of the Takeover
Board is appealed, the offer period for the takeover
offer may not commence until the FINMA has decided
the appeal.

Parties in takeover proceedings
The new Ordinance of the Takeover Board on Public
Takeover Offers (TOO) allows any shareholder hold-
ing at least 2% of the voting rights in the target com-
pany (a qualified shareholder) to request admission
as a party in the takeover proceedings. The request
has to be filed with the Takeover Board within five
trading days from the publication of the offer pro-
spectus or the first order issued by the Takeover Board,
whatever occurs first. As a party to the proceedings,
the qualified shareholder will have access to non-
public documents that the offeror or the target com-
pany submit to the Takeover Board and the qualified
shareholder may submit objections to the orders of
the Takeover Board. 

Disclosure obligations
In order to prevent the secret accumulation of shares
by a potential bidder, revised regulations on the dis-
closure of shareholdings became effective in July 2007 
and December 2007. These revisions have now been
supplemented by further modifications. The major
amendments include:
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– Securities lending and comparable transactions –
in particular repo transactions and the assignment
of shares for security purposes – are also subject
to the disclosure rules, regardless of whether the
transferee may exercise voting rights.

– The range of financial instruments subject to the
disclosure rules has been extended to include con-
tracts for difference and financial futures. In addi-
tion, the FINMA regulation concerning securities
exchanges introduces a presumption that the
acquisition of financial instruments that permit
the acquisition of equity securities has been made
in respect of a takeover offer if the rights under
such financial instruments, together with other
securities controlled by the acquirer or acquiring
group, would result in the control of more than
15% of the voting rights, thus triggering an obli-
gation to disclose the holdings.

– Between the publication of a takeover offer and
the end of the additional acceptance period, all
parties to the proceedings (and if ordered by the
Takeover Board, shareholders holding individually
or collectively in a coordinated manner at least
3% of the shares of the target company) must 
disclose all transactions in equity securities of the
target company or related financial instruments
on a daily basis. These transactions may no longer
be notified in aggregate, but must be disclosed
individually with, among other things, a statement
of the nature of the transactions and their prices.

Content and publication of offer documents 
and the board report
An offeror may now publish a notice containing basic
information about the offer and post the offer pro-
spectus and any amendments thereto on its website
instead of publishing it in newspapers. The content
requirements for an offer prospectus for an exchange



transaction have been amended to require informa-
tion about the effects the transaction is expected to
have on the assets and liabilities, financial position
and earnings of the company whose securities are
being offered in exchange. 

The board of directors of the target company has to
publish a report in relation to the takeover offer. The
report is required to disclose not only the position of
the board with respect to the offer, but also the num-
ber of board votes cast for and against the board’s
position. Like the offer prospectus, the board report
may now be published in summary form in newspa-
pers provided that the complete report is made avail-
able on the internet. 

Finally, the offer documents and the board report
must be delivered to the Takeover Board and at least
two information providers after the close of trading
on the securities exchange on which the equity secu-
rities of the target company are listed or at least 90
minutes before the start of trading.

Offer price
If an acquirer of a listed target company’s equity
securities has exceeded the applicable ownership
threshold and is therefore required to make an offer
for all of the target company’s equity securities, the
acquirer may offer to purchase the remaining equity
securities in exchange for other securities only if it
makes a parallel offer to purchase the equity securi-
ties for a cash price. Previously, a bidder could offer
cash, listed and non-listed shares or non-equity secu-
rities.

Furthermore, the offer in the offer prospectus may
differ from the previously announced offer only if the
changes are generally favourable to the recipients. 
In particular, the offeror may no longer reduce the 
offer price based on the results of a due diligence in-
vestigation that is conducted between the announce-
ment of the offer and the publication of the offer
prospectus.

Potential offer
The new TOO also deals with public announcements
that disclose an intention to launch an offer (so-called
potential offers). The new TOO introduces the princi-
ple “put up or shut up”, allowing the Takeover Board
to require the maker of a potential offer to either (i)
publish an offer for the target company or (ii) publicly
declare that for a period of six months it will neither
make an offer nor exceed a shareholding threshold
that would require it to make an offer. The potential
offeror may be exempted from the second require-
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ment by the Takeover Board if a third party launches
an offer for the target company. If the potential
offeror later publishes an offer in violation of the
order of the Takeover Board, such an offer may be
deemed to have been pre-announced at the time 
the potential offer was made if this is advantageous
to the recipients of the offer. 

Defensive measures
Once a takeover offer has been published, certain
actions by the board of the target company are sub-
ject to shareholder approval. The new TOO extends
the transactions requiring approval by the general
shareholders’ meeting to include (i) the sale or acqui-
sition of assets that contribute more than 10% to 
the earning power (Ertragskraft) of the company, (ii)
the sale or acquisition of treasury shares or related
financial instruments, and (iii) the issue of rights to
acquire its equity securities, in particular conversion 
or option rights. The transactions described in (ii) and
(iii) are permitted, however, if they are part of an
employee equity participation plan or in fulfilment 
of obligations incurred prior to the publication of the
offer.

Conclusion
The revision of the Swiss takeover regulations streng-
thens the position of qualified shareholders in take-
over proceedings. Their new rights may significantly
delay and obstruct friendly takeovers. It remains to be
seen whether shareholders will use these rights as
leverage to negotiate the offer’s terms with the offer-
or or as a measure to gain time in order to organise a
competing bid. Potential offerors, however,must meet
increased disclosure requirements and they should 
be careful to avoid public statements which could
trigger the newly introduced“put up or shut up”rule.
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