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TRAI RECOMMENDATIONS ON AUCTION OF SPECTRUM 

The Telecom Regulatory Authority of India (TRAI) issued recommendations on the auction of spectrum 
(Recommendations) on 23 April 2012. The Recommendations, if accepted by the Government, will have far 
reaching implications on an already troubled telecom sector. This Client Alert highlights and analyses some 
of the key Recommendations of the TRAI and the impact of these Recommendations on the telecom 
licensees who's UAS Licenses shall stand cancelled as a result of the recent judgment of the Supreme 
Court. 

The Background 

On 2 February 2012, the Supreme Court ordered the cancellation of 122 unified access licenses awarded by 
the Government of India in 2008. This was the final outcome of a campaign that has spanned nearly two 
years and as a result of which the Government had to defend its award of 2G telecom licenses to various 
Indian companies. The Supreme Court judgment has, in addition to cancelling all the licenses awarded in 
2008, ordered the TRAI to issue recommendations as to the conduct of an auction for the cancelled 
spectrum within 3 months and then ordered the DoT to conduct the auction within a further period of 1 
month. It is in response to the order of the court that the TRAI has issued recommendations as to the 
proposed spectrum auctions.  

It is also pertinent to note that the fallout of the Supreme Court judgment has been particularly hard on the 
foreign joint venture partners of these telecom companies whose licenses were cancelled. They entered 
India in accordance with the rules applicable to telecom companies at that time and have to various degrees, 
invested significant amounts in rolling out a network in the country. Now that the licenses have been 
cancelled their considerable investment has been set at naught. These telecom companies will look closely 
at the terms and conditions of the auction in order to determine their future course of action.  

Having said that it is likely that a high reserve price will affect all telecom companies looking to participate in 
the auction. There is a crying need for more spectrum felt by all telecom companies, incumbents and new 
entrants alike, all of whom are struggling to meet quality of service obligations throughout their networks. 

Key Recommendations 

Against this background, we have examined some of the key recommendations of the TRAI. To the extent 
possible we have set out some of the concerns that have been expressed and will likely be felt by industry. 

Liberalisation of Spectrum 

The TRAI has recommended that spectrum assigned through the auction process should be liberalised so 
that it can be used for deploying any services regardless of the technology used. Most countries do not link a 
given band of spectrum with a technology. In Europe, for example, spectrum is liberalised and 1800 MHz 
spectrum is used for both GSM and futuristic services such as LTE. However, in India, spectrum has 
historically been restricted to certain specified technologies. With this recommendation, the TRAI seems to 
look to clarify that spectrum will no longer be granted based on technology but will be liberalised so that once 
granted could be used optimally by the holder using whatever technology will support that technology.  
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As a clarificatory recommendation, this is a fairly straightforward proposal. The telecom policy moved away 
from prescribing technology specific stipulations when the UAS license was introduced. Since then there 
have been several instances where the DoT has confirmed that the license is technology neutral, most 
recently in the context of the 3G auctions. There would, therefore, be nothing new in the proposal to 
liberalise the use of spectrum. However, this proposal for liberalisation has been used as the basis for the 
high reserve price that the TRAI has suggested for the spectrum auction and that is causing considerable 
consternation among telecom companies. In addition, there is concern that the liberalisation of spectrum 
could have an adverse effect on interference and the need for different guard bands for mixed use telecom 
spectrum. 

Spectrum Auction 

The TRAI has recommended that a single stage auction of spectrum in 1800 MHz and 800 MHz bands must 
be conducted immediately. This auction will be open to all CMTS and UAS licensees and companies who 
are eligible for the grant of unified licenses. However the auction will not be made open to those who hold 
spectrum above the prescribed cap. The prescribed cap is 50% of the spectrum assigned in each band in a 
service area and 25% of the total spectrum assigned in all bands in a service area. This will also be 
considered as the prescribed cap for incumbent players who currently hold spectrum.  

The TRAI recommends that a minimum amount of 5 MHz of spectrum, in blocks of 1.25 MHz, will be offered 
in all auctions subject to availability and that the spectrum allocated will be valid for 20 years. There is a 
concern around whether 5 MHz will be available as a contiguous band of spectrum given the way in which 
spectrum will be fragmented after the cancellation of the licenses. Elsewhere, the TRAI recommendations 
stipulate that bidder can take upto 4 blocks of 1.25 MHz of spectrum indicating that it is possible for certain 
bidders to win less than the suggested 5 MHz of spectrum. Under these circumstances, it is difficult to see 
how such bidders will be able to meet their rollout obligations with so little spectrum. 

The TRAI has recommended that if there is any remaining spectrum from the 1800 MHz band after the 
auction and after reserving spectrum required for refarming, one block of 2 x 1.25 MHz of such spectrum 
may be allocated to licensees holding 4.4 MHz of spectrum. The prices for this shall be at the auction 
discovered price. However, the Ministry of Law must be consulted before such allocation. This seems to 
indicate that incumbent operators can participate in the auction after any eligible bidders but also results in 
an anomalous situation where some telcos could hold 5.65 MHz of spectrum – something that is as yet 
unprecedented in India. 

Pricing of Spectrum 

The TRAI has recommended that an auction of 1800 MHz spectrum could be conducted in the year 2012-
2013. The values determined at this auction could be used in the auctions that take place subsequently. 

The TRAI has set out the reserve price for the various bands of spectrum as follows: 

Spectrum Bandwidth Reserve Price 
700 MHz Rs. 14,488.72 crores 
800 MHz Rs. 7244.36 crores 
900 MHz Rs. 7244.36 crores 
1800 MHz Rs. 3622.18 crores 
2100 MHz Rs. 3773.24 crores 
2300 MHz Rs. 723.52 crores 

This recommended reserve price is significantly higher than the prices that licensees have paid for 2G 
spectrum so far. For example, the reserve price for the 1800 MHz bandwidth has increased nearly ten times 
from the price in 2008 when spectrum was last granted. In 2008, the licensees were allotted 4.4 MHz of 
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spectrum for a price of 1,658 crores and operators were eligible for spectrum up to 6.2 MHz if they meet the 
subscriber linked criteria. 

Based on the prices set out in the Recommendations, the pan India license per MHz reserve price for 1800 
MHz band is 3622.18 crores which is about ten times the amount paid under the earlier licensing regime. If 
one considers the fact that the licensees were eligible for spectrum up to 6.2 MHz, the cost of spectrum has, 
in fact, been increased about fourteen times over the last prevalent rate. 

The steep increase in the reserve price has caused a stir in the industry leaving most of the telecom 
operators deeply disappointed with the Recommendations. The new reserve price proposed by the TRAI will 
no doubt affect the telecom sector in India. This will for sure have an impact on the call rates which is 
currently the second lowest in the world as the licensees will be forced to pass through the higher cost of 
spectrum to the subscribers.  

This move will also affect the new players in the market. While most licensees who got spectrum before 2008 
managed to get it at significantly low rates, the new entrants and players who lost the license as a result of 
the judgment will have to pay nearly ten times the amount to acquire spectrum. Most, if not all, the new 
entrants will consider this cost unviable and will hardly be likely to continue to operate within the country 
under these circumstances. If this happens the competition among old operators and new that resulted in 
some of the most affordable telecom prices in the world, will vanish.  

Deferred Payments 

In defence of its recommendations, the TRAI has pointed out that it has suggested a deferred payment 
mechanism to help defray the cost impact on successful bidders. Bidders for the 1800, 2100 and 2300 MHz 
bands will be required to pay 33% of the bid amount upfront, with a moratorium of 2 years. The remaining 
amount must be paid within a period of 10 years in equal annual instalments. Similarly, bidders of 700, 800 
and 900 MHz bands will be required to pay 25% of the bid amount upfront, with a moratorium of 2 years. The 
remaining amount must be paid within a period of 10 years in equal annual instalments. 

While this is likely to ease the immediate burden on successful bidders, the DoT has expressed reservations 
with the deferred payment mechanism citing unfavourable experiences with this model in the past. There is 
also the concern around how this deferred payment will be adequately securitised. 

Spectrum Usage Charge 

The TRAI has recommended that the spectrum usage charge for licensees who have acquired spectrum 
through the auction shall be 1% of the Adjusted Gross Revenue (AGR). This is not applicable to licensees 
who have both spectrum from auction and spectrum assigned before 2008. These licensees will have to pay 
spectrum usage charges at the current rate (3% to 8%) for all spectrum held by them. The 1% rate 
recommended by the TRAI will only be applicable to licensees with a mix of spectrum if such licensees agree 
to pay the auction determined price for the spectrum assigned before 2008. The TRAI has also 
recommended that the license fee and the spectrum usage charge will be calculated on the minimum AGR 
(which must be lesser than 5% of the bid amount) or actual AGR, whichever is higher.  

Other Recommendations 

The TRAI has also made some key Recommendations with regard to spectrum trading and mortgage of 
spectrum.  

In particular the TRAI has recommended: 

(i) That spectrum trading should be allowed for frequency configuration, i.e. arranging spectrum in a 
contiguous band. It must only be permitted between licensees who have obtained spectrum through 
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auction or have paid auction-determined price for the spectrum. This will help address the 
fragmentation that currently exists in the spectrum held by different operators and will improve 
efficiency of utilisation. However, it will fundamentally change the manner in which the telecom 
industry is currently established and could result in speculative activities. Interestingly, this 
recommendation is contrary to the view that the TRAI itself in its Recommendations on Spectrum 
Management and Licensing Framework, 2010 where it stated that spectrum trading might be anti-
competitive. 

(ii) That mortgage of spectrum to a registered financial institution should be allowed. Should there be 
any default by the licensee under this arrangement the spectrum may be auctioned by the financial 
institution under the supervision of the DoT. This too is a radical departure from the manner in which 
spectrum is currently treated. In addition this recommendation could have an impact on the financing 
arrangements currently contemplated under the license regime where operators are required to 
enter into a tripartite agreement with the DoT and the lenders when taking out a loan.  

Conclusion 

The TRAI recommendations have caused considerable consternation in the industry. CEO's of all the major 
telecom companies in the country have made representations to the government protesting against them 
arguing that if these recommendations were to be implemented there would be a significant rise in telecom 
prices for the consumer. In an industry already reeling from the impact of the Supreme Court judgment and 
the prospect of auction based access to spectrum the inflated reserve price provides a grim foreboding of 
what is to come.  

This high price itself is based on the argument that once the usage of spectrum is liberalised, its value will 
not be limited to the technology for which it was reserved, thereby unlocking its price. Given that the industry 
is in dire need of basic 2G spectrum to service the expanding customer base in the country at the quality of 
service levels required of the operators, this assumption seems to be misplaced.  

The DoT has now issued a letter seeking clarification on the Recommendations. The DoT has asked the 
TRAI to explain the basis on which it has arrived at such a high reserve price for the auction. Once TRAI 
responds to the DoT's clarifications it will be up to the DoT to choose to implement all or part of the 
Recommendations in the most appropriate manner. Given that the Supreme Court has allowed the 
government limited time within which it must complete the auction, this is a situation that will very quickly 
resolve itself one way or the other. 

If you require any further information about the material contained in this alert, please get in touch with your Trilegal relationship partner 
or send an email to alerts@trilegal.com. 
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