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This Presentation

 Understanding Regulatory Issues re Other 
Jurisdictions: Compare and Contrast 
Environmental Energy Issues in the Utica

 Understanding Regulatory Issues re 
Framework Infancy: Case Study in 
Aggregation

 Understanding Regulatory Issues re Future 
U.S. National Energy Policy Overview: Clean 
Energy Standard (CES)
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Understanding Regulatory Issues in the 
Utica
 What is the Utica? The Utica is a buried 

rock formation spreading across eight states. It stretches from 
Tennessee to New York, as well as to parts of Canada. The formation 
lies roughly 3,000 to 7,000 feet beneath the Marcellus Shale play with 
thickness ranging between 200 feet to 400 feet across the most 
prospective areas of Ohio.

Understanding Regulatory Issues in 
the Utica (cont.)

 What’s the big deal in the Utica?

 Press release 9/28/2011 2:04 a.m.

 Chesapeake Energy Corporation 
Discloses Initial Horizontal Well-Drilling 
Results in Its Utica Shale Discovery and 
Announces Achievement of Corporate 
Production Milestones



© Reed Smith LLP.  All rights reserved. 3

Understanding Regulatory Issues in 
the Utica (cont.)

 What’s the regulatory issue with the Utica?

 Ohio vs. Pennsylvania

 Demonstrates the regulatory differences 
between two proximate and related shale 
plays
 Same product, same companies, different 

regulatory scheme

 Means business is different (in some cases 
very different) between the two shale plays

A proposed moratorium (Ohio Senate Bill 
213) on fracking 

Ohio SB 165 (June 2010) 

NORM

Water/watershed issuesPolitical protectionism

Waste disposalEager for business 

DifferentSimilar 

Understanding Regulatory Issues in the 
Utica: Compare and Contrast to PA 
Marcellus
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Understanding Regulatory Issues in 
the Utica

 Take Away
 Acquiring and 

enforcing energy 
rights in the 
United States in 
21st century is 
markedly different 
from jurisdiction to 
jurisdiction

 Each new shale 
play is new 
business playing 
field… and many 
fields

 Be aware!

Understanding Regulatory Issues re 
Framework Infancy: Case Study in 
Aggregation

 Aggregation is a term of art for the process by 
which clean air permitting authorities decide the 
emission sources that are to be included for the 
purpose of deciding what type of permit and what 
conditions are to be included in an air permit.  

 A significant issue in the oil and gas areas is 
whether emissions from individual sources, such 
as wells, processing plants and compressor 
stations, should be combined so that they become 
major sources for permitting purposes, subject to 
Title V requirements and New Source Review.  
Individually, the sources are not major for any 
contaminant.
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Simple Wet Gas Well Field Layout
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Understanding Regulatory Issues in 
Aggregation - Summary

EPA and DEP use same aggregation principles under PSD and 
NNSR programs.  EPA and DEP must look at each permit for a 
new or modified source and make an aggregation decision based 
on the specific circumstances of the new facility.  They currently 
make aggregation decisions without any specific guidance 
(although recently PA proposed) or precedent set by their 
previous decisions.  

Until there is a larger body of case law for government authorities 
to refer to, aggregation decisions will continue to be made on a
case-by-case basis.  

Consulting with your lawyer before submitting an application is 
critical.



© Reed Smith LLP.  All rights reserved. 6

Understanding Regulatory Issues in 
Aggregation

 What’s the regulatory issue re Aggregation?

 New area of law, no clear body of case 
law

 Regulatory decisions tend to be all over 
the board (“case by case” is another word 
for “ad hoc,” some would say) and state-
specific 

Understanding Regulatory Issues in 
Aggregation (cont.)

 Take Away

 Acquiring and enforcing energy rights in 
the United States in 21st century is a 
developing legal framework

 Until there is a substantial body of 
precedent, there will be risk that regulatory 
determinations will not go as expected

 Be aware!
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Understanding Regulatory Issues – U.S. 
National Energy Policy Overview: CES

 One policy option for spurring the 
deployment of clean energy 
technology and reducing 
greenhouse gas (GHG) emissions 
from the electric power sector is a 
Clean Energy Standard (CES) that 
mandates that a percentage of the 
electricity portfolio be generated 
from “clean” energy sources

 Several of the climate and energy 
legislative proposals in the 111th 
Congress included national clean 
energy standards

Understanding Regulatory Issues in CES

Prospects for a federal CES attracted renewed attention during the 112th 
Congress when, in his second State of the Union address, President Obama 
called for a CES that would increase the share of electricity generated 
from clean energy sources to 80 percent by 2035.

.
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Understanding Regulatory Issues in 
CES (cont.)

 What are the regulatory issues re CES?

 Trick here is not just the “what percentage” and 
“what date” questions – although they are 
important – but how you define “clean”

 Of particular note, President Obama proposed 
providing partial credit to efficient natural gas 
electricity generation under a CES, which the CES 
proposals in the 111th Congress did not do

Understanding Regulatory Issues in 
CES (cont.)

 Take Away

 The value of any energy rights acquired 
and enforced in 21st century will be 
crucially dependent upon if, and if so, 
what, CES is enacted

 Be aware!


